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Court of Appeals of the District of Columbia 


No. 5609. 1 

United States of America ex Relatione William D. June, 

Appellant, 

i 

vs. 

i 

! 

Frank T. Hines, Administrator of Veterans t Affairs. 

7 i 


a Supreme Court of the District of Columbia. 

I 

At Law. 

I 

I 

No. 80237. I 

L t nited States of America ex Relatione William D. June, 

Petitioner, 


Frank T. Hines, Administrator of Veteran^’ Affairs, 

Respondent. 

i 

l 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abc^ve-entitled 
cause, to wit: 
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1 Petition for Writ of Mandamus. 

Filed August 26, 1931. 

The Supreme Court of the District of Columbia. 

At Law. 

No. 80237. 


United States of America ex Relatione William D. June, 
2627 Webster Avenue, New York, N. Y., Petitioner, 

vs. 

Frank T. Hines, Administrator of Veterans’ Affairs, 
Interior Building, Washington, D. C., Respondent. 


To the said Supreme Court of the District of Columbia: 


Your petitioner, William D. June, respectfully repre¬ 
sents : 

1. That he is a citizen of the State of New York and of 


the United States, and files this petition in his own right 
against the respondent, Frank T. Hines, who was at all 
times hereinafter referred to, the Director of the United 
States Veterans’ Bureau, residing in the District of Colum¬ 
bia, and who is now by virtue of the Act of July 3, 1930, 
(46 Stat. 1016) the Administrator of Veterans’ Affairs, 
being by the said act of July 3, 1930, invested with all of 
the powers, duties and authority heretofore conferred upon 
the Director of the United States Veterans Bureau. 


2. That your petitioner served as an enlisted man in the 
United States Army from August 8, 1898, to July 8, 1917, 
except for the period from July 30, 1905 to August 7, 1909. 

3. That your petitioner was commissioned a Second 
Lieutenant, Infantry, on July 9, 1917, which date was after 

the outbreak of the World War; that he was commis- 


2 sioned a First Lieutenant on August 19, 1917; that 
he was commissioned a Captain of Infantry on 
February 15, 1918; a Major of Infantry on July 10, 1918; 
that he was discharged at Camp Meade, Maryland, on 
November 15, 1920; that he re-enlisted as a Master Ser¬ 
geant, Supply Company 29th Infantry, November 19, 1920 
and served as such to November 18, 1923; was commis- 
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sioned a Major Quartermaster Corps, U. S. Aifmy, January 
15, 1924, the said commission to date from February 4, 
1921; that he was commissioned a Lieutenant Colonel, 
Quartermaster Corps, U. S. Army May 10, 1926; that he 
was honorably discharged on October 7, 1927, with a rank 
of Lieutenant Colonel, Quartermaster Corps of the U. S. 
Army, by A. G. 0. (June, William Daniel) (October 7, 
1927) E. M. K. 463. Under the provisions of Sec. V, par. 
2-b, letter of July 8, 1927 (AGO. 6-21-27) for the reason 
that he was permanently and totally and paentally in¬ 
capacitated. 1 

4. That your petitioner, while serving as an enlisted man 
in the Panama Canal Zone, about the year 1^16, while in 
the performance of his official duty, suffered pi injury to 
his back and ribs, from which he subsequently recovered, 
and that thereafter while serving as a Major of Infantry 
in the 2nd Army Supply Train, St. Mihiel drivp in France, 
he was again injured in the performance of his official duty 
bv being struck by a motor truck, which injury compelled 
his hospitalization for a period of about twjo weeks in 
September, 1918, and either of itself, or as a result of 
aggravating the previous injury to his bacjv and ribs, 
created a condition from which your petitioned has, since 
the date of the said injury, suffered and continues to suffer 
and which condition resulted in and brought about your 
petitioner’s discharge on October 7, 1927. 

5. That on October 7, 1927, your petitioner was entitled 

to credit for service in the Army of the United States 
3 amounting to approximately twenty-eight) (28) years 
and that, but for his aforesaid discharge on October 
7, 1927 your petitioner would have been entitled to retire 
from the Army of the United States for thirty (30) years 
service with pay. 

6. That your petitioner within one year after fhe passage 
of the Act of Congress known as the Emergency pfficers Re¬ 
tirement Act, which became a law on May 24, 1928, to wit, 
on the 13th day of July, 1928, filed application for retire¬ 
ment with the Director of the United Statep Veterans 
Bureau in the form and manner required by thfe said law; 
the said application was thereafter approved by the Secre¬ 
tary of War on May 17, 1929, and thereafter your peti¬ 
tioner’s name w’as, by the Director of the Veterans Bureau, 
entered upon the Emergency Officers Retired lisj, and duly 

2—5609a 
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published in the Army Register for January, 1930, in the 
Emergency Officers Retired List, all as provided by the 
aforesaid Act of July 3, 1930. 

7. That your petitioner further avers, at the time the 
aforesaid application for retirement was filed and for a long 
time prior thereto, your petitioner had been rated by the 
Veterans Bureau of the United States as more than 30% 
disabled, and your petitioner states that he is now rated by 
the United States Veterans Bureau as more than 30% dis¬ 
abled ; bv virtue whereof he became and was, and now is law- 
fully entitled to have his name enrolled upon the Emergency 
Officers’ Retired List of the Army of the United States, and 
to receive the pay and allowances provided for such officers 
of the Army of the United States by the aforesaid Act of 
July 3, 193*0, and that the action of the Director of the 
United States Veterans Bureau in placing his name upon 
the said list was in full accord with the said Emergency 
Officers’ Retirement Act, and in all respects legal and 
proper. 

8. That thereafter, the Director of the United States 
4 Veterans bureau paid, or caused to be paid to your 
petitioner, beginning on, to wit, the 13th day of July, 
1928, and continuing thereafter until, to wit, on or about the 
30th day of September, 1930, the retirement pay to which 
your petitioner was entitled under the Emergency Officers’ 
Retirement Act; the total sum thereof being $5,522.37, pay¬ 
able at the rate of $243.75 per month. 

9. That thereafter, on a date to your petitioner unknown, 
the Director of the United States Veterans Bureau arbi¬ 
trarily and unlawfully and capriciously attempted to recon¬ 
sider the action by him theretofore taken, and thereupon, 
for reasons which he has declined to reveal although often 
requested by your petitioner so to do, he attempted to hold 
and he did determine that your petitioner’s name had been 
unlawfully entered on the Emergency Reserve Officers’ Re¬ 
tired List of the Army of the United States on, to wit, the 
13th day of July, 1928, and he thereupon found that your 
petitioner had been overpaid and was indebted to the United 
States in the sum of $5,522.37, and he thereupon found that 
your petitioner, by virtue of the disability incurred in line of 
duty was entitled to an award of compensation at the rate of 
$70.00 per month from the 13th day of July, 1928, to August 
28, 1929, and at the rate of $80.00 per month thereafter, 
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10. Your petitioner is advised and believes ajid therefore 
avers that the award- on compensation made by the Director 
of the United States Veterans Bureau at the rates of $70.00 
and $80.00 per month were based upon and are the result of 
disability ratings made by the Director of the United States 
Veterans Bureau each of which was more tha^i 31% disa¬ 
bility incurred in line of duty, and your petitioner avers 
that the award now made by the Director of the United 
States Veterans Bureau and at all times herein referred to 
has been more than 31%. Wherefore, your petitioner says 

that the action of the said Director in attempting to 
5 discontinue his Emergency Officers’ Retired award 
retroactively as of the 13th day of July, 1928, was 
arbitrary, unlawful and capricious and was yithout any 
authority at law. | 

11. Your petitioner is further advised, inforiined and be¬ 
lieves and so believing avers that the amounts accruing to 
him by virtue of the award of compensation fiereinabove 
referred to have, since the aforesaid 30th day of Septem¬ 
ber, 1930, been set off against the indebtedness ^)f $5,522.37 
claimed by the Director of the United State^ Veterans’ 
Bureau to be due the United States, by reason whereof 
your petitioner has received no compensation o|f any char¬ 
acter from the United States Veterans’ Buredu since the 
30th day of September, 1930, and he has sinte the said 
date received no part of the retired pay awarded to him, 
as set out in paragraph 8. 

12. Your petitioner further avers that as a result of the 

injury to his spine hereinabove referred to, he i$ at present 
suffering from a compression fracture of the first lumbar 
vertebra*, the compression being confined chiefly to the 
anterior portion of the vertebral body. Slight angulation 
at this point and some evidence of reparative change. 
“The vertebra seem to be fixed in this positioii. * * * 

the possibility of Keummel’s disease being a factor sub¬ 
sequent to the trauma cannot be ruled out.” 

I 

“There is a marked diminution in the supe^ro inferior 
film, appearing greatest in the middle third oif the body 
with bony projection being noted in the superojand infero 
ventral margins of the body. There is diminution in the 
intervertebral disk space appearing between it and the 
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11 tli thoracic vertebra and also a marked increase of the 
verebral disk space between it and the 1st lumbar vertebra. 
Irregular bony projection appears in the upper ventral 
margin at the 11th thoracic vertebra. No other gross bone 
changes of the lumbo, sacro spine, pelvis or hips. * * 

Further study of the lumbo thoracic spine reveals in 
addition to previous finding an irregularity in the mid¬ 
portion and also in the inferior superior body of the 12th 
thoracic vertebra, suggesting the residuum of the line of 
fracture. In the posterior projection, this narrowing of 
the supero inferior diameter of the body of the ver- 
6 tebra appears thruout, but more pronounced in the 
midport ion.” 

13. That your petitioner by reason of the above and 
other conditions is wholly incapacitated from performing 
any gainful occupation, that he is and at all times here¬ 
inabove referred to has been more than 30% disabled, and 
that he is so rated by the Director of the United States 
Veterans’ Bureau. 

14. Your petitioner is advised and believes and there¬ 
fore avers that the action of the Director of the United 
States Veterans’ Bureau, in placing his name upon the 
Emergencv Officers’ Retired List as hereinabove referred 
to, was correct and lawful and was in full accord with the 
intent and spirit of the said Act and that by virtue thereof 
your petitioner became and is entitled to receive the pay 
and allowances of a retired Lieutenant Colonel, as pro¬ 
vided for in the said Act, being the sum of $243.75 per 
month after the 30th day of September, 1930. 

That nevertheless, the Director of the United States Vet¬ 
erans’ Bureau, without authoritv at law and in direct vio- 
lation of the said act of July 13, 1928, which does not by 
implication or otherwise confer upon him the power of 
authoritv to remove from the Emergencv Officers’ Retired 
List the name of any officer lawfully placed thereon, has 
arbitrarily, capriciously and unlawfully sought to remove 
your petitioner’s name therefrom, and has refused and 
still refuses to pay to your petitioner the retired pay due 
him under the said Act, or any other sum in lieu thereof 
and has, without authority of law, presumed to collect and 
is attempting to collect and is unlawfully collecting from 
your petitioner the sum of money which he, as Director of 
the United States Veterans’ Bureau, has heretofore law- 



7 


F. T. HINES, AD MR. OF VETERANS’ AFFAIRS. 

I 

fully paid to petitioner, and has unlawfully found to be 
overpaid to your petitioner, as hereinabove particularly 
set out. | 

7 Your petitioner further avers that he has often 
demanded that the Director of the Upited States 

Veterans’ Bureau restore his name to the Emergency Offi¬ 
cers’ Retired List and pay to him the retireijnent pay to 
which he is entitled under the said Act of May 24, 1928, 
and that he accord to him all of the rights, benefits and 
privileges by the said Act provided, and that lie otherwise 
comply with the provisions of the Act of May £4, 1928, but 
that the respondent has refused, and still refuses so to do. 

15. Your petitioner is advised and believes, and so be¬ 

lieving avers that the placement of his name on the Emer¬ 
gency Officers’ Retired List by the respondent, and the pay¬ 
ment to him of the several sums to which he; is entitled 
under the said Act is a purely ministerial a<ft and that 
any discretionary power which by the said Act is vested 
in the respondent is to be found in respondent Is authority 
to determine the disability rating of the petitioner and 
that the respondent having heretofore determined the said 
petitioner’s disability rating and found the sai^ie to be in 
excess of 31%, and the said finding being at the present time 
unchanged by the respondent, it becomes his duty under 
the plain and mandatory terms of the Emergency Officers’ 
Retirement Act of May 24, 1928, to restore yoijir petition¬ 
er’s name to, and to retain the same upon the [retired list 
created by the Emergency Officers’ Retirement Act of 
May 24,1928, with the rank and pay of Lieutenant Colonel, 
and to make monthly payments to him of $243.75 each, said 
payments to cover the period since he was unlawfully and 
capriciously dropped from said rolls, to wit, September 
30, 1930. ‘ I 

16. In consideration of the premises your petitioner avers 
that he is without other remedy, either at law or in equity 
to redress the wrong and injury herein complaihed of, and 
that he has suffered and is still suffering irreparable loss, 

injury and damage from the capricious 1 , unlawful 

8 and arbitrary acts of the respondent as hereinabove 
particularly set forth. 

Wherefore your petitioner prays that a rule to show 
cause be issued and directed to the respondent] Frank T. 
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Hines, Administrator of Veterans’ Affairs, commanding 
him: 

1. To appear on a day certain, to be named therein, and 
show cause, if any he has, why a writ of mandamus should 
not issue out of this Court commanding and requiring him, 

First. To replace the petitioner’s name on the Emer¬ 
gency Officers ’ Retired List, as of September 30, 1930, and 
to continue his name thereon with the rank and pay of 
Lieutenant Colonel. 

Second. To pay to the petitioner, or to cause to be paid 
to him from the said 30th day of September, 1930, retired 
pay at the rate of 75% of the pay to which petitioner was 
entitled at the time of his discharge from the said Com¬ 
missioned Service, or such other sum as the Court may 
find to be due and payable under the said Act of May 24, 
1928. 

2. And for such other and further relief as the Court 
may deem meet and proper, and the nature of the case may 
require. 

And so vour petitioner will ever pray. 

1 WILLIAM D. JUNE, 

Petitioner. 

HERBERT S. WARD, 

ROBT. H. McNEILL, 

700 Investment Building , 

Washington , D. C., 

Attorneys for Petitioner. 

City of Washington, 

District of Columbia , ss: 

I do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed, and know the contents thereof; and 
that the statement of facts therein made as upon personal 
knowledge are true, and that those made as upon informa¬ 
tion and belief I believe to be true. 

i WILLIAM D. JUNE, 

Petitioner. 

9 Subscribed and sworn to before me this 15th day 

of August, 1931. 

[seal.] CLIFFORD R. DENNIS, 

Notary Public, Bronx County, N. Y. 
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Rule to •Show Cause. j 

Filed August 26, 1931. ! 

* m # • # # * 

Upon consideration of the verified petition herein filed, 
it is, this 26th day of Aug., 1931, 

Ordered that the respondent, Frank T. Hines, Adminis¬ 
trator of Veterans’ Affairs, appear in this Court on the 2nd 
day of September, 1931, at 10:00 A. M. and show cause, if 
any he have, why the writ of mandamus should not issue 
out of this Court, as prayed for in the said petition. 

Provided a copy of this rule be served upon |the respond¬ 
ent at least two clear davs before the above return date. 

F. D. LETTS, 

Justice. 

Answer to Petition and Return to Ft^de. 

Filed September 12, 1931. 

Now comes the respondent, Frank T. Hines, Adminis¬ 
trator of Veterans Affairs now and at all time^ saving and 
reserving unto himself all exceptions to the many imperfec¬ 
tions, uncertainties and defects in the petition for the writ 
of mandamus filed herein and reserving unto! himself all 
benefits of the lack of jurisdiction of the court appearing 
upon the face of said petition to grant the relief prayed, 
and the lack of jurisdiction of the court to direct him as 
Administrator of Veterans Affairs to perform the acts in 
question, and relying upon the same as if demurrer 
10 had been specifically interposed, for answer to said 
petition and return to the rule to show cause or so 
much thereof as is material for him to answeij, answering 
says: 

1. The respondent admits that he was, until July 3, 1930, 
the Director of the United States Veterans Bureau, that 
for the purpose of discharging his official duties he resides 
in the District of Columbia and is now by virtue of the 
Act of July 3, 1930, (46 Stat. 1016) the Administrator of 
Veterans Affairs, being by said Act of July 3, JL930, vested 
with all the powers, duties and authority heretofore con- 
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ferred upon the Director of the United States Veterans 
Bureau. The remaining allegations of paragraph 1 are de¬ 
nied for want of knowledge or information sufficient to form 
a belief. 

2. Admitted. 

3. It is admitted that the petitioner was an Emergency 
Officer in the United States Armv from Julv 9, 1917, to No- 
vember 15, 1920, as alleged and it is further admitted that 
subsequently the petitioner had further service in the Army 
and also held a commission in the Reserve Corps as a 
Lieutenant Colonel, from which the petitioner was dis¬ 
charged as alleged. 

4. It is admitted that the petitioner while serving as an 
enlisted man in the Panama Canal Zone on to wit, April 
1, 1917, suffered an injury in the line of duty to his back 
and ribs from which he subsequently recovered. The re¬ 
maining allegations of paragraph 4 are denied. 

5. It is denied that on October 7, 1927, the petitioner was 
entitled to credit for service in the armv of the United 
States amounting to approximately twenty-eight (28) years 
and it is denied for want of knowledge or information suffi¬ 
cient to form a belief that but for his aforesaid discharge 
the petitioner would have been entitled to retire from the 

United States Army for thirty (30) years service 
11 with pay. 

6. It is admitted that the petitioner on, to wit; the 
13th day of July 1928 applied for benefits under the Act 
of May 24, 1928, known as the Emergency Officers’ Retire¬ 
ment Act and that thereafter the petitioner’s name was 
entered upon the Emergency Officers’ Retired list and was 
published in the Army Register for January 1930 in the 
Emergency Officers Retired list. The remaining allega¬ 
tions of paragraph 6 are denied. 

7. It is admitted that at the time of the aforesaid applica¬ 
tion for retirement and for a long time prior thereto the 
petitioner had been rated by the United States Veterans 
Bureau as more than 30% disabled and that he is now so 
rated. The remaining allegations of paragraph 7 constitute 
conclusions of law of the petitioner which the respondent 
is advised he is not required to answer, but if required to 
answer, such allegations are denied. 

8. It is admitted that beginning on, to wit; the 13th day 
of July, 1928, and continuing thereafter until, to wit; the 



11 


F. T. HINES, ADMB. OF VETERANS’ AFFAIRS. 

I 

30th day of September 1930, the petitioner ytas paid the 
total sum of $5522.47 at the rate of $243.75 per month. The 
remaining allegations of paragraph 8 are denied. 

9. It is admitted that the respondent determined that 
the petitioner’s name had been unlawfully entered on the 
Emergency Officers Retired list as of the 13th day of July 
1928. It is denied that the respondent thereupon found 
that the petitioner had been overpaid and was indebted to 
the United States in the sum of $5522.47 or any other sum 
and it is denied that the respondent thereupon found that 
your petitioner, by virtue of a disability incurred in line 
of duty, was entitled to an award of compensation as al¬ 
leged in paragraph 9 of the petition and th^ respondent 
says that he has determined that the petitioners disability 

of general paralysis, cerebral type, w’as incurred by 
12 the petitioner not in the line of duty, bijit as the re¬ 
sult of the petitioner’s own willful misconduct and the 
respondent says that compensation in the amount herein¬ 
after stated for said disability has been awarded and is 
being paid to the petitioner solely by virtue of the provi¬ 
sions of the first proviso of Section 200 of the World War 
Veterans Act 1924 as amended and not otherwise. 

The remaining allegations of paragraph 9 constitute the 
conclusions of law of the petitioner which the respondent is 
advised he is not required to answer but if required to 
answer, such allegations are denied. 

10. It is admitted that the award of disability compensa¬ 
tion to the petitioner was based upon and is the result of 
disability ratings each of which was and is moije than 31% 
in degree, but it is denied that the disability for which said 
ratings and award were made, was ever held or determined 
or rated by this respondent as having been incurred in the 
line of duty and the respondent says that he has determined 
that the petitioner’s disability was incurred as tjhe result of 
the petitioner’s own willful misconduct. The remaining 
allegations of paragraph 10 constitute the conclusions of 
law of the petitioner which respondent is advised he is not 
required to answer, but if required to answer ^uch allega¬ 
tions are denied. 

11. It is admitted that at the time the petition herein was 
filed the petitioner had received no compensation of any 
character since the 30th day of September 1930, but the 
respondent says that on, to wit; the 8th day of September 


12 


U. S. OF A. EX REL. WILLIAM D. JUNE VS. 


1931, a check in the sum of $880.00 covering disability com¬ 
pensation at the rate of $80 per month from October 1,1930, 
to and including August 31, 1931, was mailed to the peti¬ 
tioner at the address stated in his petition; to wit, 2627 
Webster Avenue New York City. It is admitted that the 
petitioner has since the 30th day of September 1930, 

13 received no retired pay. The remaining allegations 
of paragraph 11 are denied. 

12. Denied. 

13. It is admitted that the petitioner is wholly incapaci¬ 
tated from performing any gainful occupation, that he is 
and at all times hereinabove referred to has been more than 
30% disabled, and that he is so rated by the respondent. It 
is denied that such incapacity or rating is by reason of the 
conditions alleged in paragraph 12 of the petition herein. 

14. It is admitted that the respondent has refused and 
still refuses to restore the petitioner’s name to the Emer¬ 
gency Officers Retired list and to pay to the petitioner retire¬ 
ment pay under the Act of May 24, 1928. The remaining 
allegations of paragraph 14 constitute the conclusions of 
law of the petitioner which the respondent is advised he is 
not required to answer, but if required to answer, such 
allegations are denied. 

15. The allegations of paragraph 15 constitute the con¬ 
clusions of law of the petitioner which the respondent is 
advised he is not required to answer but if required to 
answer such allegations are denied. 

16. The allegations of paragraph 16 constitute the con¬ 
clusions of law of the petitioner which the respondent is 
advised he is not required to answer but if required to 
answer, such allegations are denied. 

For a further answer to the petition herein the respond¬ 
ent says that the alleged injury to the petitioner’s spine, 
medically described in paragraph 12 of the petition herein 
has been considered by this respondent and the evidence 
submitted to him in connection therewith has been reviewed 
and on to wit, April 23,1931, he determined that said injury, 
diagnosed as old fracture of the 12th dorsal vertebrae re¬ 
sulted in no disability from the date of the petitioner’s dis¬ 
charge from the military service September 3, 1927, 

14 until November 13, 1930, and in a permanent partial 
19% disability from November 14, 1930. The said 

injury which was incurred in service prior to April 6, 1917, 
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was found to have been not aggravated by military service 
during the period of the World War, and the petitioner is 
not entitled to retirement on account of such ihjury. 

The respondent further says that the disability upon 
which action was taken as the result of the petitioner’s ap¬ 
plication for retirement was not the alleged injury to the 
petitioner’s spine but was general paralysis, cerebral type, 
which said disability resulted from the disease of syphilis 
as disclosed by the report of physical examinations of the 
petitioner made by the Medical Officers of the Ignited States 
Army on July 15,1920, and September 18,1920^ showing the 
petitioner to have been incapacitated for active service be¬ 
cause of late (recent) syphilis probably beginning to then 
involve the central nervous system, as evidenced by double 
plus Wasserman and certain noted nervouS symptoms. 
Laboratory findings then showed that the petitioner had at 
some time in the past acquired lues and that he was then 
in an advanced stage of the disease and the fact that at 
some time in the not distant future he would develop gen¬ 
eral paralysis of the insane, as the result of Said disease, 
was then accurately prognosticated. 

The respondent says that on January 28, 19^9, he caused 
the following instructions to be issued to his| Emergency 
Officers Retirement Rating Board: 

! 

“In accordance with the interpretation of the Emergency 

Officers’ Retirement Act made by the Attorney General in 

his two opinions dated respectively January i8, 1929, the 

following instructions will govern the furthe^ review of 

cases bv the Retirement Board: 

* 

“1. The words 4 disability resulting directly from such 

war service’ are held bv the Attornev General io be redun- 

* %> 

dant and not to limit the meaning or to change fhe effect of 
the words ‘incurred physical disability in line of duty’ by 
denying the benefits of the Act to any| emergency 
15 officer vrho would otherwise be entitled to the same 
by reason of having ‘incurred physical disability in 
line of duty’. It is sufficient to find that the disability is in 
line of duty and in determining whether a disability was 
incurred in line of duty as provided in the Emergency Offi¬ 
cers’ Retirement Act, the same rules are to be applied as 
are applied in the granting of service connectiop under the 
War Risk Insurance Act and the World War Veterans Act, 
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as amended. Such determination may be predicated upon 
official records, affidavit evidence, medical knowledge or pre¬ 
sumption, or upon statutory presumption. For example, all 
cases now connected with service either by statutory pre¬ 
sumption or under the provisions of Regulation XI and sim¬ 
ilar issues will be entitled, subject to compliance with para¬ 
graph 2 hereof when applicable, to the benefits of the Act 
if the permanent degree of disability is sufficient. 

“2. The words ‘incurred physical disability in line of 
duty’ contained in the Emergency Officers’ Retirement Act 
are to be interpreted as having the same meaning and effect 
as the words ‘injury suffered or disease contracted in the 
military or naval service’ as used in Section 200 of the 
World War Veterans Act, as amended. In other words, 
generally speaking, if the disability was incurred in the 
military or naval service it was incurred in line of duty 
unless it was actually caused bv something for which the 
officer is responsible and which intervened between his 
services or performance of duty and the injury or disease. 
Where the the disability is service connected by presump¬ 
tion and no misconduct is involved line of dutv will also be 
presumed. * * * ” 

Notwithstanding ithese instructions said Rating Board on 
to wit, February 28, 1929, took the following action on the 
application for retirement of the petitioner herein: 

“The disease of General Paralysis, Cerebral type, pro¬ 
nounced, is shown to be the direct result of active commis¬ 
sioned service other than as an officer of the Regular Army, 
Navy or Marine Corps during the World War, incurred in 
line of duty in such service, and permanently disabling to a 
degree of not less than thirty per cent.” 

On April 16, 1929, the respondent caused to be issued 
further instructions to his Emergency Officers Retirement 
Rating Board as follows: 

“A claimant may not be retired merely because he is 
being paid compensation under the first proviso of Section 
200 of the World War Veterans Act 1924 as amended on 
account of a disability incurred through his own willful mis¬ 
conduct.” 
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16 Notwithstanding these latter specific instructions, 
the petitioner’s name was forwarded on May 11, 

1929, to the Secretary of War to be placed on the Emer¬ 
gency Officers Retired list and the petitioner was awarded 
and paid the sum of $5522.47 at the rate of $243.75 per 
month from July 13, 1928, to and including September 30, 

1930. It was not until September 30, 1930, that the peti¬ 
tioner’s claim was reconsidered and said Board then took 
the following action: 

I 

“The disease of ‘General Paralysis, cerebral type’ is not 
shown to have been incurred in line of duty : or directly 
aggravated in line of duty during active cotnmissioned 
service other than as an officer of the Regular J^rmy, Navy, 

or Marine Corps during the World War.” ! 

I 

On October 14, 1930, the Secretary of War was notified 
bv the then Director of the United States Veterans Bureau 
that the Bureau’s certification dated May 11, 1929, was 
voided. 

Wherefore, having fully answered the allegations of the 
petition, this respondent prays that the rule to jshow cause 
be discharged, the petition dismissed and that he be allowed 
his reasonable costs herein incurred. 

FRANK T. HINES, 
Administrator of Veterans* Affairs. 

LEO A. ROVER, | 

United States Attorney. 

JOHN J. WILSON, ' | 

Assistant United States Attorney. 

JAS. O’C. ROBERTS, 

Solicitor Veterans* Administration. 


I, Frank T. Hines, Administrator of Veterans’ Affairs 
do solemnly swear that I have read the foregoing answer 
by me subscribed, and know the contents thereof; that the 
matters and things therein stated of personal knowledge 
are true and those stated on information and belief are 
believed to be true. 

FRANK T. HI^ES, 
Administrator of Veterans* Affairs. 
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Washington, D. C. 
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U. S. OF A. EX REL. WILLIAM D. JUNE VS. 


Subscribed and sworn to before me this 11 day of Sep¬ 
tember, 1931. 

[seal.] ! WALTER C. NEILSON, 

Notary Public, District of Columbia. 

Motion for Judgment. 

Filed September 30, 1931. 

####*•* 

Comes now the plaintiff in the above entitled cause and 
respectfully moves for judgment on the pleadings herein 
tiled. 

R. H. McNEILL, 

HERBERT S. WARD, 
i Attorneys for Plaintiff. 

Service accepted. 

LEO A. ROYER, 

Attorney for Defendant. 

BvJ. W. W. 


Memorandum of Court. 

Filed October 26, 1931. 

###«••• 

It seems to me that this case is controlled by Hines v. 
U. S. ex rel Livingston , 59 App. D. C. 363; 42 F. (2d) 347, 
and that plaintiff’s motion for judgment on the pleadings 
must be denied. 

Livingston claimed to be entitled to retired pay under 
the Emergency Officers Retirement Act (45 Stat. 735; 38 U. 
S. C. A. sec. 581, 582) which provides that emergency officers 
who during service in the World War “incurred physical 
disability in line of duty, and who have been, or may here¬ 
after, within one year, be, rated in accordance with law at 
not less than' 30 per centum permanent disability by the U. 
S. Veterans Bureau for disability resulting directly from 
such war service shall * * * be placed upon and there¬ 
after continued on, separate retired lists • • • 

18 and be entitled to the same privileges * * * pro¬ 
vided for officers of the Regular Army # * • who 
have been retired for physical disability incurred in line of 
duty * * V’ 
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On July 13, 1928, within the time provided by statute, 
June made application for retirement thereunder. 

He was found to be suffering from general paralysis, cere¬ 
bral type, and on May 19, 1929 his name was placed on the 
Emergency Officers Retired List, and continued thereon 
until sometime in 1930. Thereafter, on September 30,1930, 
the appropriate board of the Veterans Bureau, upon re¬ 
examination of the same record found that the general 
paralysis from which June* was suffering resulted from the 
disease of syphilis, and that the disease was “i}ot shown to 
have been incurred in line of duty or directly aggravated in 
line of duty during active commissioned service other than 
as an officer of the Regular Army.” 

o v 

The Director thereupon caused June’s nanfe to be re¬ 
moved from the Emergency Officers Retired List. 

Under other portions of the Veterans laws June is now 
being paid $100 per month. He is in fact totally and per¬ 
manently disabled. 

It is contended that the Director’s power in the matter 
ceased when he once placed June’s name on the Emergency 
Officers Retired List. j 

In the Livingston case Livingston’s name ne^er reached 
the list. Livingston was found disabled but application was 
denied by the Director for a reason which the Director later 
concluded was untenable. Livingston’s case wjas then re¬ 
viewed, and it was determined that his permanent disability 
was not more than 10%, which was not enough to entitle 
him to go on the Retired List. 

The Court of Appeals held that the Emergency Officers 
Retirement Act was to be construed in connection 
19 with section 5 of the World War Veterans Act, which 
provides that the Bureau may at any review an 

award. 

This seems to be a reasonable construction of the statutes, 
and is the construction which the Director has adopted in 
the present case. 

The construction which the Director has adopted is not 
unreasonable, and may not be characterized either as arbi¬ 
trary or capricious. See U. S. ex rel Bowling v. Hines, 
decided in Court of Appeals May 5, 1931. 

October 26, 1931. 

JESSE C. ADKINS, 

Justice . 
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Subscribed and sworn to before me this 11 day of Sep¬ 
tember, 1931. 

[seal.] ! WALTER C. NEILSON, 

Notary Public, District of Columbia. 

Motion for Judgment. 

Filed September 30, 1931. 

###*#•• 

Comes now the plaintiff in the above entitled cause and 
respectfully moves for judgment on the pleadings herein 
filed. 

R. H. McNEILL, 

i HERBERT S. WARD, 

Attorneys for Plaintiff . 

Service accepted. 

LEO A. ROVER, 

Attorney for Defendant . 

Bv J. W. W. 


Memorandum of Court. 

Filed October 26, 1931. 

It seems to me that this case is controlled by Hines v. 
U. S. ex rel Livingston , 59 App. D. C. 363; 42 F. (2d) 347, 
and that plaintiff's motion for judgment on the pleadings 
must be denied. 

Livingston claimed to be entitled to retired pay under 
the Emergency Officers Retirement Act (45 Stat. 735; 38 U. 
S. C. A. sec. 581, 582) which provides that emergency officers 
who during service in the World War “incurred physical 
disability in line of duty, and who have been, or may here¬ 
after, within one year, be, rated in accordance with law at 
not less than 1 30 per centum permanent disability by the U. 
S. Veterans Bureau for disability resulting directly from 
such war service shall * * * be placed upon and there¬ 
after continued on, separate retired lists • # • 

18 and be entitled to the same privileges * * • pro¬ 
vided for officers of the Regular Army * # • who 
have been retired for physical disability incurred in line of 
duty * * 



17 


F. T. HINES, ADMR. OF VETERANS’ AFFAIRS. 

I 

On July 13, 1928, within the time provided by statute, 
June made application for retirement thereunder. 

He was found to be suffering from general paralysis, cere¬ 
bral type, and on May 19, 1929 his name was placed on the 
Emergency Officers Retired List, and continued thereon 
until sometime in 1930. Thereafter, on September 30,1930, 
the appropriate board of the Veterans Bureau, upon re¬ 
examination of the same record found that the general 
paralysis from which June! was suffering resulted from the 
disease of syphilis, and that the disease was “riot shown to 
have been incurred in line of duty or directly aggravated in 
line of duty during active commissioned service other than 
as an officer of the Regular Armv.” 

The Director thereupon caused June’s narrie to be re¬ 
moved from the Emergency Officers Retired List}. 

Under other portions of the Veterans laws June is now 
being paid $100 per month. He is in fact totajly and per¬ 
manently disabled. | 

It is contended that the Director’s power in! the matter 
ceased when he once placed June’s name on the Emergency 
Officers Retired List. 

In the Livingston case Livingston’s name never reached 
the list. Livingston was found disabled but application was 
denied by the Director for a reason which the Director later 
concluded was untenable. Livingston’s case \yas then re¬ 
viewed, and it was determined that his permaneht disability 
was not more than 10%, which was not enough to entitle 
him to go on the Retired List. 

The Court of Appeals held that the Emergehcy Officers 
Retirement Act was to be construed in connection 
19 with section 5 of the World War Veteran^ Act, which 
provides that the Bureau may at any time review an 

award. 

This seems to be a reasonable construction of the statutes, 
and is the construction which the Director has adopted in 
the present case. 

The construction which the Director has adopted is not 
unreasonable, and may not be characterized either as arbi- 
trarv or capricious. See U. S. ex rel Bowling v. Hines, 
decided in Court of Appeals May 5, 1931. 

October 26, 1931. 

JESSE C. ADKINS, 

Justice . 
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U. S. OF A. EX REL. WILLIAM D. JUNE VS. 


Order Denying Motion, Discharging Rule , and Dismissing 

Petition. 

Filed November 19, 1931. 

#•#•••• 

Upon consideration of the motion for judgment on the 
pleadings filed herein by the plaintiff, it is ordered that said 
motion be, and the same is hereby denied. Whereupon, the 
plaintiff elects to stand upon his said motion, and judgment 
is ordered in accordance therewith. 

Wherefore it is considered that plaintiff take nothing by 
this action, that defendant go hence without day be for 
nothing held and recover of plaintiff his costs of defense 
to be taxed by the clerk and have execution thereof. 

Further, it is ordered that the petition be and the same 
is hereby dismissed and the rule discharged. 

From the foregoing judgment, the plaintiff by his counsel, 
in open court, notes an appeal to the Court of Appeals of 
this district; whereupon, an undertaking to act as a cost 
bond is hereby fixed in the sum of $100.00, with leave 
20 to deposit $50.00 cash with the clerk in lieu thereof. 

This 19th dav of November, A. D. 1931. 

JESSE C. ADKINS, 

Justice. 

Consented to as to form. 

R. H. McNEILL, 

H. S. WARD, 

Attys. for Plff. 

Memorandum. 

November 28, 1931.—$50 deposited in lieu of bond on 
appeal. 


Assignment of Error. 

Filed November 28, 1931. 

*♦**##* 

The plaintiff assigns as reversible error the following 
actions of the trial Court: 
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1. In finding that the Director of Veterans Affairs was, 
under the Emergency Officers Retirement Act, after hav¬ 
ing once placed an officer on the Emergency Officers Retired 
List and paid him thereunder, with a full knowledge of all 
the facts; impowered to review the same record and 
reverse his original finding in an ex parte proceeding and 
by virtue of such review order such officer’s name removed 
from the Emergency Officers Retired List ancl his retired 
pay stopped. 

2. In finding that the plaintiff, after having been rated 
and placed on such officers retired list by competent author¬ 
ity could, by an ex parte proceeding, without re-examina¬ 
tion or opportunity to be heard in his own behalf, be 
removed from the Emergency Officers Retired JList and his 
retired pay discontinued by the Director of Veterans 

Affairs. I 

21 3. That the Court erred in denying thje plaintiff’s 

motion for judgment. 

4. That the Court erred in not issuing the vfrit of man¬ 
damus as prayed bv the plaintiff. 

ROBERT H. McNfilLL, 
HEKBERT S. WARlD, 

Attorneys for Plaintiff. 

\ 

Appellant’s Designation of Record. j 

I 

Filed November 28, 1931. 

l 

* # * * # # # 

I 

The Clerk will please prepare the record oij appeal in 
the above entitled cause to contain the following: 

1. The petition for a writ of mandamus. 

2. The rule to show cause. 

3. The answer to the petition for a writ of mandamus 
and return to the rule to show cause. 

4. Motion for judgment. 

5. Order denying motion discharging rule and!dismissing 
petition. 

6. Memorandum of the posting of $50.00 cash bond. 

7. The assignment of error. 

8. This order. 

ROBERT H. McNEILL, 
HERBERT S. WARD, 

Attorneys for Plaintiff. 


20 TJ. S. OF A. EX REL. \V. 1). J UNE VS. F. T. HINES, ETC. 


Appellee's Designation of Record. 

Filed December 7,1931. 

******* 

Now comes Frank T. Hines, Administrator of Veterans 
Affairs, appellee in the above entitled cause, and 

22 designates a part of the record to be included in the 
transcript in addition to those designated by appel¬ 
lant, such additional part being deemed necessary and 
material for a determination of the questions raised on 
appeal, namely: 

1. Memorandum, Adkins, J., denying motion for judg¬ 
ment. 

2. This designation. 

1 LEO A. ROVER, 

United States Attorney. 

! JOHN J. WILSON, 

Assistant United States Attorney. 

23 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

T, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 80237 at Law, wherein 
Lmited States of America, ex relatione William D. June is 
Petitioner and Frank T. Hines, Administrator of Veterans’ 
Affairs, is Respondent, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of January, 1932. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5609. United States of America ex relatione 
William D. June, appellant, vs. Frank T. Hines, Adminis¬ 
trator of Veterans’ Affairs. Court of Appeals, District of 
Columbia. Filed Feb. 9, 1932. Henry W. Hodges, Clerk. 

(1701) 
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Filed September 10,1932. 
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In the Court of Appeals of the District 

of Columbia 

UNITED STATES OF AMERICA \ 
ex rel WILLIAM D. JUNE, J 

Appellant, / 

vs. v . No. £609. 

FRANK T. HINES, V 

Administrator of Veterans Affairs, ] 

Appellee. / 

BRIEF 


May it please the Court: 

Statement of Facts. 

William D. June was an Emergency Officer in the United 
States Army during the World War. He was injured in the ser¬ 
vice, and on July 8,1927, was honorably disi harged as permanent¬ 
ly, totally and mentally incapacitated. Cn July 13,1928, within 
one year from passage of the Emergency Off cers Retirement Act, 
May 24,192S (Public No. 506), he filed application for retirement 
as an Emergency Retired Officer, which was approved by the 
Secretary of War on Maj r 17,1929, and his name published on 
the Emergency Officers Retired List in the Army Register for 
January, 1950. The action of the Secretary of War was taken 
on an official finding of the Veterans Bureau that June wa s more 
than thirty per cent disabled in line ot duty. Thereafter June 
was paid $243.75 per month from July 13, 1928, until September 
30,1930. June is at this date rated more than thirty-one per cent 
disabled. The Veterans Bureau certified June's name to the Sec 
retary of War on May 11,1929, and on September 30,1930, the de¬ 
fendant Hines notified the Secretary of War that certification of 
May 11,1929, was voided. Since that time June’s name has not 
been "continued on” the Emergency Officers Retired List, nor 
his he been paid as an Emirgency Retired Officer. 


I 


THE EMERGENCY OFFICERS RETIREMENT ACT. 

(Public No. 506.) 

This act so far as material provides as follows: 

"That all persons who served as officers of the Army * * * 
of the United States during the World War, * * who dur- 
such service incurred physical disability in line of duty, and 
who have been, or may hereinafter within one year, be ra¬ 
ted in accordance with law at not less than 30 per centum 
permanent disability by the United States Veterans Bureau, 
for disability resulting directly from such war Service, shall 
from date of recept of application by the Director of the 
United States Veterans Bureau, be placed upon, and there¬ 
after continued on, separate lists, hereby created as a part 
of the Army * * * of the United States, to be known as the 
Emergency Officers Retired List of the Army * j * * of the 
United States respectively, with the rank held by them when 
discharged from their commisioned service, and shall be en¬ 
titled to the same privileges as are now, or may hereafter be 
provided for by law, or regulations for officers of the Regu¬ 
lar Army * * * who have been retired for physical disabil¬ 
ity incurred in line of duty, and shall be entitled to all hos¬ 
pitalization privileges and medical treatment as are now, or 
may hereafter be authorized by the United States Veterans 
Bureau and shall receive from date of recept of their appli¬ 
cation retired pay at the rate of 75 per centum 
to which they were entitled at the time of their 

This statute is before the court for construction^ and it i3 
for this court to seek out, and give effect to the "indention of 
the framers of the instrument/’ 

Metropolitan Bank v. Van Dyche, 27 N. Y. 400 
Spooner v. McConnell, 1 McLean 337 
Jarrolt v. Moberly, 103 U. S. 586 

I 

"No word or clause can be rejected as superfluous or 
meaningless, but each word must be given its dud force, and 
appropriate meaning. Words in a constitution, as well as 
words in a statute, are always to be given the meaning they 
have in common use, unless there are strong reasons to the 
contrary. They are to be taken in their natural and obvi- 
0113 sense, and not in a sense unreasonly restricted or en¬ 
larged.” 


of the pay 
discharge. ’ 
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Knowlton v. Moore, 178 U. S. 87. 

i 

Tennessee v. Whitworth, 117 U. S. 147. 

Pollock v. Farmers Loan etc. Co. 158 U. S. 61$. 

ARGUMENT j 

William D. June was an officer in the United States Army 
during the World War, not in the regular army of the United 
States. 

i 

He therefore comes within the class to which the law 
applies. j 

June was injured during that service and thereafter be¬ 
came more than 30 per cent disabled. He was so rated by the 
Veterans Bureau on May 11,1929 and his name certified to the 
Secretary of War, who approved his retirement as &n Emergen¬ 
cy Offioer May 17,1929, and caused it to be published in the 
Emergency Officers Retired List on January 1, 193Q. The find, 
ing of the Veterans Bureau on June's record was a^ follows: 

''The disease of general paralysis, cerebral 
type, pronounced, is shown to be the direct re¬ 
sult of active com missioned sei vice * * * in¬ 
curred in line of duty in such service, and per¬ 
manently disabling to a degree of not liss than 
thirty per cent.” 

June, therefore,became entitled under the act; to have his 
name published, and to be paid 75 per cent of his base pay. 

His name was published and he was paid $243.7£> per month 
from July 13, 1928, until September 30,1930,- more tfyan twenty- 
six and one-half months, - a total of $5,522. 47. 

June is therefore legally entitled to have his |name "con¬ 
tinued on” the register, and to be paid $243.75 per mdnth or the 
words "thereafter continued on” are without virtue. 

I. 

On May 11,1929, with the entire record before it the Vet 
erans Bureau made the finding required by law, and thereupon 
made the necessary certification to the Secretary of W ar, who 
thereupon approved same published June's name in the Emer¬ 
gency Offiae Retired List, and payment was made accordingly, 
nothing there- 


i 
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Knowlton v. Moore, 178 U. S. 87. 

Tennessee v. Whitworth, 117 U. S. 147. 

Pollock v. Farmers Loan etc. Co. 158 U. S. 618. 

ARGUMENT 

William D. June was an officer in the United States Army 
during the World War, not in the regular army of the United 
States. 

He therefore comes within the class to which the law 
applies. 

June was injured during that service and thereafter be¬ 
came more than 30 per cent disabled. He was so rated by the 
Veterans Bureau on May 11,1929 and his name certified to the 
Secretary of War, who approved his retirement as an Emergen¬ 
cy Officer May 17,1929. and caused it to be published in the 
Emergency Officers Retired List on January 1, 1930. The find¬ 
ing of the Veterans Bureau on June's record was as follows: 

i 'The disease of general paralysis, cerebral 
type, pronounced, is shown to be the direct re¬ 
sult of active commissioned service * * * in¬ 
curred in line of duty in such service, and per¬ 
manently disabling to a degree of not less than 
thirty per cent ” 

June, therefore, became entitled under the act to have his 
name published, and to be paid 75 per cent of his base pay. 

His name was published and he was paid $243.75 per month 
from July 13, 1928, until September 30,1930,- more than twenty- 
six and one-half months, - a total of $5,522. 47. 

June is therefore legally entitled to have his name "con¬ 
tinued on” the register, and to be paid $243.75 per month or the 
words "thereafter continued on” are without virtue. 

On May 11,1929, with the entire record before it the Vet 
erans Bureau made the finding required by law, and thereupon 
made the necessary certification to the Secretary of W ar, who 
thereupon approved same published June's name in the Emer¬ 
gency Office Retired List, and payment was made accordingly, 
nothing there- 
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after remained to be done by the Secretary of War, hr by the Di¬ 
rector of Veterans Affairs. They had acted, and th^ law was be¬ 
ing complied with. That is, June was lawfully placed upon the 
Emergency Officers Retired List of the United States Aimy. 

I 

BY WHAT PROVISION OF LAW, IF ANY, MAY HE BE 
LAWFULLY REMOVED THEREFROM? 

| 

j 

The Act provides that an officer placed upon the Emergen¬ 
cy Officers Retired List shall be "thereafter continued on” the 
said roll. The trial court held this case was controlled by Hines 
vs. Livingston, 59, App. D. C. 363, 42 F. (2nd) 347. This cannot 
be, because Livingston was never on the Emergency pfficers Re¬ 
tired List, hence th e "thereafter continued on” phrase of the stat¬ 
ute never came into consideration by this court in that case, nor 
has it in any other case. The court held that Livingston, once 
rated, could under Section 202(4)of theWorld War Veterans Act of 
1924 (43 Stat. 613) be rerated as a preliminary to certifying Living¬ 
ston for retirement as an Emergency officer. The decision must 
be read in the lignt of the facts, and those facts disclose that the 
"thereafter continued on” clause was not involved. Therefore, 
the June case is of first impression. 

i 

"Thereafter continued on” binds whom? Certainly not 
June. He had only to apply, and await results. But the Veter¬ 
ans Bureau, after application, had to act, end they did set. 
With a full knowledge of the facts they certified Juite for the 
Emergency Officers Retired List, and the Secretary of War put 
him there. 
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Then, on September 30,1930, defendant Hines seeks to take 
June off the list. But the Act does not provide for taking a re¬ 
tired officer off the List. It prohibits taking him off. It says, 
once on the list the officer must 1 be continued on” the list, and 
the position of the defendant is not helped in this case by the 
World War Veterans Act of 1924, which provides for reratirg a 
veteran. Here, there is no rerating, no reexamination is alleged 
to have been made. The pleading alleges merely an exparte re¬ 
view of the original record, and an arbitrary reversal of the origi- 
nal finding, with a subsequent effort to revoke a certification law¬ 
fully made and acted on for twenty six months. 

There is in this case no question of fraud. Hines merely 
says in effect, the Veterans Bureau, in decidirg a question of 
mixed law and fact, and acting in good faith determined on May 
11,1929 that June was entitled to retirement as an Emergency 
Retired Officer and on May 17,1929, the Secretary of W ar ap¬ 
proved June's retirement, and on January 1, 1930 published 
June’s name on the Emergency Officers Retired List. That these 
acts although in good faith, were a mistake, because certain bu¬ 
reau regulations, then in force, can be interpreted so as to for¬ 
bid it. 


This is exactly the case presented to the Attorney Gener¬ 
al, Harlan F. Stone, now Associate Justice of the Supreme Court 
of the United States, by the Secretary of the Navy, 34. Op. A. G. 
250. This submission involved transfer to the Ileet Naval Re¬ 
serve of enlisted men in the Navy under the Acts of August 29, 
1916 and July 1,1922. 

These acts required a certain length of service, and other 
qualifications as a prerequisite to transfer and contained no such 
finality clause as the “thereafter contirued cn ”hereirakove re¬ 
ferred to in the Emergency Officers Retirement Act. 

The Secretary of the Navy states that it was “determined 
at the time (of transfer) that the men in question possed the ne¬ 
cessary qualifictions prescribed by the statutes above cited (Acts 
August 29,1916, and July 1, 1922,) but later it being suggested 
that the men were not elligible under a correct interpretation 
of the laws,and that they should be restored to the regular Navy.” 




"No facts are now present which were not of record before 
the Department when the transfers were accomplished nor is 
there any allegation that the men concerned were guilty of fraud 
or misrepresentation in connection with the transfer/' 

The law provided tor the transfer to the Fleet Naval Re¬ 
serve under certain conditions, and prohibited the transfer of 
any man not meeting those requirements. 

Thus the cases are on all fours. 

I 

I 

The Attorney General says: 

I 

"It is sufficient to say, that the organization of the re¬ 
serve forces intrusted to the Secretary of the Navy, 
imposed upon him the duty of construir^ not merely 
the Act itself, but the application of the Act to all oth¬ 
er acts and regulations having the force of law, to the 
end that the Congressional intent should be made ef¬ 
fective. Plainly this duty carried with it the power to 
determine the qualifications under the law of each man 
who applied for enrollment in, or transfer to the re- » 
serve force. One of the qualifications was length of ser¬ 
vice. To determine length of service, however, invol¬ 
ves more than merely the inspection of a ^alendar to 
find out how much time elapsed between tlf e two dates. 

* * * There are many other circumstances which 
may arise, and numerous other statutes which under 
varied states of fact must be considered in determin¬ 
ing the length of service for which a man is entitled 

to credit/’ ] 

1 

* 

j 

"Length of service is therefore a mixed question of law 
and fact, and as presented to the Secretary, in the vast 
number ol cases which he was called upon t<j> decide in¬ 
volved the exercise of his judgment upon numerous com¬ 
binations of fact and circumstances, and the applications 
to them of many provisions of law, some of which were 
by no means plain. 


I 



7 


If he did not have the power to decide them - - and so 
deciding to reach a conclusion - - no one had that power, 
and the purpose of the Act had failed. 1 ’ 

The Act provided no means of reviewing his decision. 

" * * * When transferred by the order of the Secretary, the 
men lost their old status and acquired a new one honorable 
in character and carrying with it distinct duties, privileges 
and emoluments.” 

"I am of the opinion, and so advise you that, when the 
Secretary has transferred a man to the Fleet Naval Reserve 
his eligibility has been established in the only way provid¬ 
ed by law; the Act of the Secretary in the absence of circum¬ 
stances amounting to frau d is final and is conclusive upcn 
everybody including the Secretary himself and his succes- 
ors in office.” 

Quoting attorney General Wickershsm 28 Cpinicn Attor¬ 
ney General 180-6 as follows: 

"For I believe it to be a rule of universal application that 
when a statute empowers an officer or tribunal to appoint a 
person having certain qualifications or who is eligible in cer¬ 
tain respects, this is also the power-unless lodged else¬ 
where-to determine that the appointee has the required 
qualifications and is thus eligible.” 

Mahoney v. Madison, 1 Cranch 137. 

U. S. v. Arredondo, 6 Pet. 691. 

Bernards Township v. Morrison, 133 U. S. 533. 

U. S. v. California & Oregon Land Co. 148 U. S. 31. 

Allen v. Blunt, Fed. Case No. 216. 

Seymour v. Osborne, 11 Wall 554. 

U. S. v. Wright, 11 Wall 650. 

U. S. v. Doherty, 27 Fed. 730. 

U. S. ex rel Edwards v. Root, 22 App. D. C. 419. 

The Attorney General then refers to a conceivable case 
where the action of the Secretary might be not only erroneous, 
but so plainly contrary to both law and fact that it could not be 
regarded as an exercise of judgment, as if the record on which 
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the Secretary acted contained a transposition so that 1910 read 
1901, in which the error might be corrected, and the case recon¬ 
sidered, and says further; 

"The law, however, does not seize upon mere 
technicalities and unsubstantial trifles for the 
purpose of overruling the act of the executive 
officers performed in good faith, in the adminis¬ 
tration of the vast and complicated operation 
of the government of the United States particu¬ 
larly to the prejudice of innocent persons, who 
have acquired honorable status as a result of such 
acts. It does not comport with National honor 
to overrule administrative action to the preju¬ 
dice of persons who have acquire rights in reli¬ 
ance thereon.” 

(Maddux v. U. S. 20 Ct. of Cl. 193-8) 

Citing from Allen v. Blunt, Fed. Case No. 216 Mr. Jus¬ 
tice Storey: 

"I very much doubt whether his (Commissioner 
of Patents) decision is, or can be reexamined in 
any other place, or in any other tribunal, unless 
when his decision is impeached on account of 
gross fraud, or connivance between him ^nd the 
patentee; or unless his excess of authority is man¬ 
ifest upon the very face of the paper; as, for exam - 
pie, if the original patent were for a chemical 
combination, and the new amended patent were 
for a machine. In other words it seems to me 
that the law having intrusted him with authori¬ 
ty to ascertain the facts and to grant the patent, 
his decision bona fide made is conclusive.*’ 

A case more nearly on all fours with the present is diffi¬ 
cult to conceive except that the Emergency Officers Retirement 
Act says that after listing on the Emergency Officers Retired 
List the retired officer’s name shall "thereafter be continued on” 
said list. 

There is no contention by the respondent that the Veter¬ 
ans Bureau did not rate June in May of 1929 and that as a result 
June was placed on the retired list and paid. 

But the act ('thereafter continued”) does not lchve it open 
to the bureau to "put him on and then take him off.” 

And the act cannot be construed to empower the Director 
to reverse the bureau, once its finding is consummated. The 
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proposition submitted to the the court, therefore, resolves itself 
into this: 

The Veterans Bureau, having lawfully caused June’s name 
to be entered on the Emergency Officers Retired List, and the 
law, requiring, after entry, that his name should be "thereafter 
continued on ’ the Emergency Officers Retired List, the appellee 
was without discretion or power to cause it to be removed there¬ 
from, and nothing remains to be dene by him new, except a 
ministerial act, which will restore June's name to the roll that 
the law says it shall, after entry, "be continued on”. 

MANDAMUS A PROPER REMEDY. 

It is within the power and jurisdiction of the Supreme 
Court to issue the writ as an original proceeding: 

U. S. ex rel Societa Ligure v. McCarl, S. C. D. C. 56, 

W. L. R. 36. 

"* * * Inquiry into the facts of a given case for the pur¬ 
pose of ascertaining whether a public official * * * exceeded his 
jurisdiction is always open to the courts.” 

U. S. ex rel McDonald v. Lane, 49 App. D. C. 234. 

Mandamus will lie to compel an executive officer to per 
form a purely ministerial duty devolved on him bylaw, even al¬ 
though his refusal is based on an erioneous construction of a 
statute. 

McCarl v. U. S. ex rel Societa Ligure, 1 8 A pp. D. C. 319. 

The purpose of Mandamus is not to establish a legal right, 
but to enforce one already established. 

U. S. ex rel Stowell v. Deming, 57 App. D. C. 223. 

U. S. ex rel Silver Assn. v. Mellon, 59 App. D. C.24. 

Writ of Mandamus will lie to enforce preferential right of 
war veteran in Civil Service. 

Crawley v. Hurley, 58 W. L. R. 754, S. C. D. C. 

"Where an executive officer, under his misconstrutcion of 
the law, has acted beyond the powers given him, the courts have 
jurisdiction to restore the status quo ante, insofar as that may 
be done * * * ”. 

U. S. v. Mott, 27 Fed. (2nd) 860-2. 
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"'When the duty of an executive officer in the administration 
of statutes is in a particular situation so plainly prescribed as to 
be free from doubt and equivalent to a positive coifimand, the 
performance can be compelled by mandimus * * * ”j 

Wilbur v. U. S. ex rel Kadrie, 281 U. S., 206. 

Coombe v. U. S. ex rel Delis, 55 D. C. App., 190. 

Conclusion 

It is submitted therefore that William D. June hkd a legal 
right by reason of the action of the Veterans Bureau cn May 11, 
1929, to have his name entered on and published in the Emer¬ 
gency Officers Retired List and that the right still subsists, to 
have his name "continued on*’ that list by reason of the admit¬ 
ted fact that June is a more than 30 per cent, permanently dis¬ 
abled Reserve Officer, but by virtue of the ("thereafter continu¬ 
ed on”) specific provision of the act itself. 

This right must therefore be enforceable against the Direc¬ 
tor of Veterans Affairs, who has sought by arbitrary fiat ( Sep¬ 
tember 30,1930,) to set at naught the specific terms of the act by 
arbitrarily attempting to void the original action takeln on May 
11,1929, by the Veterans Bureau. 

To correct this injustice,it is respectfully sutmitfed manda¬ 
mus will lie, and that this court has the power to, and should or¬ 
der June’s aam e restored to, and continued on the Emergency Of¬ 
ficers Retired List. 

Robert H. McNeill, 
Herbert S. Ward, 
Attorneys for Appellant. 

Copy served by mail 
September 1,1932. 

Herbert S. Ward. 
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In the Court of Appeals of the District of 

Columbia 

i 

No. 5609 

i 

United States of America ex relatione 
William 1). June, appellant j 

v. 

Frank T. Hines, Administrator of Veterans* 

Affairs, appellee ! 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMP IA 


BRIEF FOR APPELLEE 

The brief of the appellant, hereinafter called the 
petitioner, fairly presents in substance the facts in 
this case. j 

ARGUMENT AND AUTHORITIES 

I 

From this statement of facts it appears that the 
sole question involved on this appeal is the validity 
of act of the respondent in causing the name of peti¬ 
tioner to be removed from the Emergency Officers* 
Retired List. j 


141174—32 


( 1 ) 



The learned trial court denied petitioner the 
relief sought on the authority of Hines v. United 
States ex rel. Livingston , 59 App. D. C., 363,42 Fed. 
(2d) 347, and United States ex rel. Bowling v. 
Ilines , 60 App. D. C. ISO, 50 Fed. (2d) 330. 

Feeling that we can make no better argument 
in support of respondent's position than the rea¬ 
sons of the learned trial court for denying the 
relief sought, we take the liberty of quoting its 
Opinion: 

It seems to me that this case is controlled 
by Ilines v. U. S. ex rel. Livingston , 59 App. 
D. C. 363; 42 F. (2d) 347, and that plaintiffs 
motion for judgment on the pleadings must 
be denied. 

Livingston claimed to be entitled to re- 

tired pay under the Emergency Officers’ 

Retirement Act (45 Stat. 735; 38 U. S. C. A. 

sec. 581,582) which provides that emergency 

officers who during service in the World War 

“incurred physical disability in line of duty, 

and who have been, or mav hereafter, within 

one vear, be, rated in accordance with law 

at not less than 30 per centum permanent 

disability bv the U. S. Veterans’ Bureau 
* * 

for disability resulting directly from such 

war service shall * * * be placed upon 

and thereafter continued on, separate retired 

lists * * * and be entitled to the same 

privileges * * * provided for officers of 

the Regular Army * * * who have been 

retired for physical disability incurred in 

line of duty * * 

* 


On July 13,1928, within the time provided 
by statute, June made application fpr re¬ 
tirement thereunder. He was found to be 
suffering from general paralysis, cerebral 
type, and on May 19, 1929, his nanie was 
placed on the Emergency Officers Retired 
List, and continued thereon until some time 
in 1930. Thereafter, on September 30; 1930, 
the appropriate board of the Veteran^’ Bu¬ 
reau, upon reexamination of the same 
record found that the general paralysis from 
which June was suffering resulted frdm the 
disease of syphilis, and that the disease was 
“not shown to have been incurred in lpie of 
duty or directly aggravated in line of duty 
during active commissioned service other 
than as an officer of the Regular Armv. ” 

The Director thereupon caused June’s 
name to be removed from the Emergency 
Officers Retired List. 

L T nder other portions of the Veterani laws 
June is now being paid $100 per month]. He 
is in fact totally and permanently disabled. 

It is contended that the Director’s power 
in the matter ceased when he once placed 
June’s name on the Emergency Officers Re¬ 
tired List. | 

In the Livingston case Livingston’s pame 
never reached the list. Livingston was 
found disabled but application was denied 
bv the Director for a reason which the Di- 
rector later concluded was untenable. Liv¬ 
ingston’s case was then reviewed, and if was 
determined that his permanent disability 
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was not more than 10%, which w’as not 
enough to entitle him to go on the Retired 
List. 

The Court of Appeals held that the emer¬ 
gency Officers Retirement Act was to be con- 
strued in connection with section 5 of the 
World War Veterans Act, which provides 
that the Bureau mav at anv time review an 

•S • 

award. 

This seems to be a reasonable construc¬ 
tion of the statutes, and is the construction 
which the Director has adopted in the pres¬ 
ent case. 

The construction which the Director has 
adopted is not unreasonable, and may not be 
characterized either as arbitrary or capri¬ 
cious. See V. S. ex rcl Bowling v. Hines, 
decided in Court of Appeals May 5, 1931. 

However, petitioner contends that his case should 
be distinguished from that of Livingston, supra, in 
that Livingston was never placed on the Emergency 
Officers Retired List while petitioner was and he, 
therefore, contends that once on the Retired List 
neither the respondent nor any other power may 
remove him therefrom. 

The pertinent part of the Emergency Officers’ 
Retirement Act reads: 

That all persons who served as officers of 
the Army * * * of the United States 

during the World War, * * * who dur¬ 

ing such service incurred physical disability 
in line of duty, and who have been, or may 
hereafter within one year, be rated in accord- 


ance with law at not less than 30 per centum 
permanent disability by the United States 
Veterans 7 Bureau, for disability resulting 
directly from such war service, shall from 
date of receipt of application by the Director 
of the United States Veterans’ Bureau, be 

i 

placed upon, and thereafter continued on, 

separate retired lists, hereby created as a 

part of the Army * * * 0 f the United 

States, to be known as the Emergence Offi- 

cers’ Retired list of the Armv * * * of 

%/ 

the United States * * *. (Italics purs.) 

In quoting from the foregoing Section, petitioner 
has underscored “and thereafter continued! on” 


and hangs his case on that language. That is, he 
contends that having been placed on the Rejtired 
List, he must thereafter be continued on same. ! 

To reach such a conclusion, it is necessary to in- 
terpret these words literally and without regatd to 
the rest of the Section. It is submitted that this 

I 

can not and should not be done. In order t|o be 
placed on the Retired List, an officer must satisfy 
three essential prerequisites: (1) he must be k so- 
called “Emergency Officer”; and (2) he must have 
incurred physical disability in line of duty; ] and 
(3) he must be rated in accordance with law aj not 
less than 30 per centum permanent disability by the 
Veterans’ Bureau for disability resulting directly 
from such war service. The lack of any one of 
these requirements would prevent an officer irom 
being lawfully placed upon the list. Certainly this 
will be admitted. The petitioner therefore con- 
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was not more than 10%, which was not 
enough to entitle him to go on the Retired 
List. 

The Court of Appeals held that the emer¬ 
gency Officers Retirement Act was to be con- 
strued in connection with section 5 of the 
World War Veterans Act, which provides 

that the Bureau mav at anv time review an 

%/ % 

award. 

This seems to be a reasonable construc¬ 
tion of the statutes, and is the construction 
which the Director has adopted in the pres¬ 
ent case. 


The construction which the Director has 
adopted is not unreasonable, and may not be 
characterized either as arbitrary or capri¬ 
cious. See U. S. ex rel Bowling v. Hines, 
decided in Court of Appeals May 5, 1931. 


However, petitioner contends that his case should 
be distinguished from that of Livingston, supra, in 
that Livingston was never placed on the Emergency 
Officers Retired List while petitioner was and lie, 
therefore, contends that once on the Retired List 
neither the respondent nor any other power may 
remove him therefrom. 

The pertinent part of the Emergency Officers’ 
Retirement Act reads: 


That all persons who served as officers of 
tht Armv * * * of the United States 

during the World War, * * * who dur¬ 

ing such service incurred physical disability 
in line of duty, and who have been, or may 
hereafter within one year, be rated in accord- 
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anee with law at not less than 30 per centum 
permanent disability by the United States 
Veterans’ Bureau, for disability resulting 
directly from such war service, shall from 
date of receipt of application by the Director 
of the United States Veterans’ Bureau, be 
placed upon, and thereafter continued on, 
separate retired lists, hereby created as a 
part of the Army * * * of the United 

States, to be known as the Emergency Offi- 
cers’ Retired list of the Army * * * of 

the United States * * *. (Italics oprs.) 

In quoting from the foregoing Section, petitioner 

i 

has underscored “and thereafter continued 1 , on” 
and hangs his case on that language. That ijs, he 
contends that having been placed on the Retired 
List, he must thereafter be continued on same. 

To reach such a conclusion, it is necessary to in- 
terpret these words literally and without regard to 

the rest of the Section. It is submitted that 1 this 

! 

can not and should not be done. In order t!o be 
placed on the Retired List, an officer must satisfy 
three essential prerequisites: (1) he must be a so- 
called “Emergency Officer”; and (2) he must have 
incurred physical disability in line of duty; and 
(3) he must be rated in accordance with law at not 
less than 30 per centum permanent disability by the 
Veterans’ Bureau for disability resulting directly 
from such war service. The lack of any onp of 
these requirements would prevent an officer from 
being lawfully placed upon the list. Certainly jthis 
will be admitted. The petitioner therefore |3on- 
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tends, in effect, that even if he could not be lawfully 
placed on the List in the first instance, if he should 
be so placed, the expression 44 and thereafter con¬ 
tinued on,” will keep him on the List, thus making 
lawful what is otherwise unlawful. 

It can not be that the test for continuing an offi¬ 
cer on the List is anv different from the test for 

* 

placing him thereon. The continuing thereon of 
the name must be based upon a lawful placing; and 
if this be lacking, it must follow that it need not be 
continued thereon. We shall shortly show that pe¬ 
titioner did not incur physical disability in line of 
duty; and consequently, not satisfying one of the 
prerequisites, there was no authority for anyone 
to place him on the Retired List. 

In his answer to petitioner’s petition and return 
to the rule, respondent averred: 

The respondent says that on January 28, 
1929, he caused the following instructions 
to be issued to his Emergencv Officers' Re- 
tirement Rating Board: 

4 4 In accordance with the interpretation 

of the Emergencv Officers’ Retirement Act 

made bv the Attorney General in his two 

opinions dated respectively January 18, 

1929, the following instructions will govern 

the further review of cases bv the Retire- 

%/ 

ment Board: 

44 1. The words ‘disability resulting di¬ 
rectly from such war service’ are held by 
the Attorney General to be redundant and 
not to limit the meaning or to change the 



effect of the words ‘incurred physical disa¬ 
bility in line of duty’ by denying the benefits 
of the Act to any emergency officef who 
would otherwise be entitled to the saijne by 
reason of having ‘incurred physical disabil¬ 
ity in line of duty.’ It is sufficient to find 
* %> 

that the disability is in line of duty and 
in determining whether a disability lyas in¬ 
curred in line of duty as provided in the 
Emergency Officers' Retirement Acj:, the 
same rules are to be applied as are applied 
in the granting of service connection under 
the War Risk Insurance Act and the World 
War Veterans’ Act, as amended. Su&i de¬ 
termination may be predicated upon official 
records, affidavit evidence, medical knowl- 
edge or presumption, or upon statutory pre¬ 
sumption. For example, all cases now con¬ 
nected with service either by statutory 
presumption or under the provisions off Reg¬ 
ulation XI and similar issues will be entitled, 
subject to compliance with paragraph 2 
hereof when applicable, to the benefits of 
the Act if the permanent degree of disability 
is sufficient. 


“2. The words ‘incurred physical disabil¬ 
ity in line of duty’ contained in the Emer¬ 
gency Officers’ Retirement Act are to be in- 
terpreted as having the same meaning and 
effect as the words ‘injury suffered o|r dis¬ 
ease contracted in the military or naval serv¬ 
ice’ as used in Section 200 of the World War 
Veterans Act, as amended. In.other \Vords, 
generally speaking, if the disability was in¬ 
curred in the military or naval service it was 
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incurred in line of duty unless it was actually 

caused bv something; for which the officer is 

responsible and which intervened between 

his services or performance of duty and the 

injury or disease. Where the disability is 

service connected by presumption and no 

misconduct is involved line of dutv will also 

* 

be presumed * * 

Notwithstanding these instructions said 
Rating Board on to wit, February 28, 1929, 
took the following action on the application 
for retirement of the petitioner herein: 

“The disease of General Paralysis, Cere¬ 
bral type, pronounced, is shown to be the 
direct result of active commissioned service 


other than as an officer of the Regular Army, 
Navy or Marine Corps during the World 
War, incurred in line of duty in such service, 
and permanently disabling to a degree of not 
less than thirty per cent.” 

On April 16, 1929, the respondent caused 
to be issued further instructions to his 
Emergency Officers Retirement Rating 
Board as follows: 

“A claimant mav not be retired merelv 

•/ »' 

because he is being paid compensation under 
the first proviso of Section 200 of the World 
War Veterans Act 1924 as amended on ac¬ 
count of a disabilitv incurred through his 
own willful misconduct.” 

Notwithstanding these latter specific in¬ 
structions, the petitioner’s name was for¬ 
warded on May 11, 1929, to the Secretary of 
War to be placed on the Emergency Officers 
Retired list and the petitioner was awarded 



9 


and paid the sum of $5,522.47 at the irate of 
$243.75 per month from July 13,1928,j to and 
including September 30, 1930. It was not 
until September 30, 1930, that the peti¬ 
tioner’s claim was reconsidered and said 
Board then took the following actioij: 

“The disease of ‘General Paralysis, cere¬ 
bral type’ is not shown to have been inburred 
in line of duty or directly aggravated in line 
of duty during active commissioned service 
other than as an officer of the Regular Army, 
Navy, or Marine Corps during the jWorld 
War. 

“On October 14, 1930, the Secretary of 
War was notified by the then Director of the 
United States Veterans Bureau that the 
Bureau’s certification dated May 11, 1929, 
was voided.” (R. 13-15.) 

Petitioner moved for judgment on the pleajdings, 
thus admitting the quoted averments of petition¬ 
er's answer and so the sufficiencv thereof is 

%/ 

this Court. 

We respectfully invite particular attention to 
the following part of the above quoted portion of 
respondent’s answer: 

i 

Notwithstanding these latter specific in¬ 
structions, the petitioner’s name waS for¬ 
warded on May 11, 1929, to the Secretary of 
War to be placed on the Emergency Officers 
Retired list and the petitioner was awarded 
and paid the sum of $5,522.47 at the rate of 
$243.75 per month from July 13,1928, to and 
including September 30, 1930. It wqs not 
until September 30, 1930, that the petjition- 
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er ? s claim was reconsidered and said Board 
then took the following action: 

“The disease of ‘General Paralysis, cere¬ 
bral type’ is not shown to have been incurred 
in line of dutv or directly aggravated in line 
of dutv during active commissioned service 
other than as an officer of the Regular Army, 
Navy, or Marine Corps during the World 
War.” 


From the last above quoted part of respondent’s 
answer, it is seen that he determined that peti¬ 
tioner's disability was not “incurred in line of duty 
or directlv!aggravated in line of dutv during active 
commissioned service other than as an officer of the 


Regular Army, Navy, or Marine Corps during the 
World War.” So the respondent has determined 
that petitioner had no disability or aggravation 
thereof incurred in line of dutv, which determi- 
nation ipso facto determines that there was no 
authority for placing petitioner’s name on the 
Retired List. 


In the case of Livingston, supra, this Honorable 
Court held that by reason of the provisions of Sec¬ 
tion 205 of the World War Veterans’ Act, 43 Stat. 
622. 38 U. S. C. 494, even though respondent had 
rated the petitioner in that case as having incurred 
permanent disabilities disabling in a degree of 30 
per cent or more and so entitled to be placed on 
the Emergency Officers Retired List, he was au¬ 
thorized by said Section to review such ratings and 
rerate petitioner as not having permanent disabili- 


\ 



ties disabling to a degree of 30 per cent or niore and 
refuse to certify liim as being entitled to be placed 
on said list. So the authority of the respondent to 
review applications for certification for the Re- 

i 

tired List is established, thus leaving, as heretofore 
stated, for determination the sole questioji as to 
whether having once certified an applicant as en¬ 
titled to be placed on the list in question, the re¬ 
spondent is forever precluded from reviewing such 
a case and voiding his certificate, especially in a 
case where, as shown by respondent's ansjver, in 
part hereinbefore quoted, the certification! of the 
officer was in direct violation of the respondent’s 
instructions. These instructions were isslued in 
view of the well-established principles with! refer- 
ence to venereal diseases adopted and approved by 
the respondent as early as 1923 and since thiat date 
consistently followed, To-wit: 

* * * Y ener eal diseases are of sucji a pe¬ 

culiar personal character and the presump¬ 
tion of willful misconduct so impelling that 
compensation must be negatived, except 
where the disease is established as having 
been suffered or contracted otherwise than 
through the sexual relation, in line of duty 
and free from “own willful misconduct.” 

i 

Applying the theory urged by the petitioner, this 
Court is asked to believe if petitioner had filed a 
claim under the World War Veterans’ Act arid had 
been rated 30 per cent or more permanently par¬ 
tially disabled, let us say because of a report fwhich 
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had been considered in connection with a claim 
showing that lie had lost a leg (which under the 
schedule of ratings warrants a rating of more than 
30 per cent), and had been certified as entitled to be 
placed on the Retired List and had been placed 
thereon and it afterward appeared that petitioner 
had not lost his leg but was anatomically whole, the 
petitioner asserts that the respondent would be de¬ 
prived of the power to rerate his disability and pre¬ 
cluded from voiding the certification that petitioner 
was entitled to be placed on the Retired List, and 
that petitioner, because of the erroneous rating, 
would be entitled to be retained on the list. Or to 
make petitioner's theory more patent, let us assume 
a case in which an applicant had been placed on the 
retired list under a certification that he had been 


an Emergency Officer and incurred in line of dutv 
a permanent disability disabling to a degree of 30 
per cent or more, and that it was afterwards dis¬ 
covered that the applicant instead of having been 
an Emergency Officer had had no military service 
but had been excused therefrom as an alien enemy, 
yet if the petitioner's theory is to be adopted, the 
respondent would be powerless to void the certifica¬ 
tion for the Retired List. 


Therefore, as a matter of law petitioner was 
never certified as being entitled to be placed upon 
the Emergency Officers Retired List for the reason 
that, as will appear from respondent’s answer, the 
Rating Board violated respondent’s instructions 
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and erroneously rated petitioner’s disease, (general 
Paralysis, cerebral type, pronounced, as incurred 
in line of duty, although there was then before it 
no evidence that the syphilitic infection which re¬ 
sulted in General Paralysis had been suffered or 

•/ 

contracted otherwise than through the sexuhl rela- 

i 

tion, in line of dutv and free from “own willful 
misconduct,” since, as shown by respondent’s 
answer in addition to the instructions mentioned, 
he further instructed his Rating Board that “A 
claimant may not be retired merely becausp he is 
being paid compensation under the first proviso of 
Section 200 of the World War Veterans Act ojf 1924, 
as amended, on account of a disability incurred 
through his own willful misconduct,” but in viola¬ 
tion of these instructions petitioner’s name was 
thereafter erroneously forwarded to the Secretary 
of War to be placed upon the Emergency Officers 
Retired List. ! 

The foregoing as appears in respondents an¬ 
swer was not traversed by the petitioner but in fact 
admitted by his motion for judgment and petitioner 
takes the position that the erroneous action of the 
Rating Board was an action of the respondent 
which he can not void. In taking this position 
petitioner loses sight of the principle of administra¬ 
tive law that the unauthorized acts of the officers 
and agents of the Government are without bidding 
effect. (Un itecl States v. Wilson, 214 Fed. 630, 651, 
affirmed by the Circuit Court of Appeals for the 
Eighth Circuit, 227 Fed. 827, and affirmed by the 
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Supreme Court of the United States, 245 U. S. 24, 
62 Law Ed. 128.) 

Petitioner's second assignment of error (R. 19) 
is that the c^ourt erred in finding that the plaintiff, 
after having been rated and placed on such officers' 
retired list by competent authority could, by an ex 
parte proceeding, without reexamination or oppor¬ 
tunity to be heard in his own behalf, be removed 
from the Emergency Officers’ Retired List and his 
retired pav discontinued bv the Director of Veter- 


ans’ Affairs. 


The decision of Mr. Chief Justice 


Martin in the Livingston case makes no reference 
therein to any reexamination, but it is distinctly 
stated that 


The decisive issue in this case arises from 
the action of the respondent in thus rating 
or rerating the relator in August, 1929. 

Section 205 of the World War Veterans’ Act, 
1924, as amended, referred to in the Livingston 
case, provides that— 

the bureau may at anv time REVIEW an 
award and, in accordance with the facts 
found upon such REVIEW, may end, di¬ 
minish, or increase the compensation pre¬ 
viously awarded, * * *. (Emphasis 

supplied.) 

It will be noted that there is no requirement for 
a reexamination in connection with the provided 
review. 

It is the contention of the respondent that it was 
not only his right but his duty, after it had been 
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brought to his attention that his Rating Boa^d had 
violated his instructions with reference to thjs type 
of case, to review the case; and further having de¬ 
termined that the petitioner was not suffering from 

a disability incurred in line of duty without willful 

. 

misconduct to cause the petitioner’s name to be re¬ 
moved from the Emergency Officers Retired List 

* i 

and to forthwith discontinue further disbursement 
of public funds to him in the form of retire^ pay. 
Such being his plain duty, his action falls faif short 
of being either arbitrary or capricious; and tjhe pe¬ 
titioner, having never been rated in accordance with 
law, acquired no right to have his name placed upon 
the retired list and no right to have it continued 
thereon. j 

Having thus acted, the respondent respectfully 
submits that the language of this Court in tliie case 
of Bowling v. Hines, 60 App. D. C. 180, whidli was 
a suit under the same Act as is here involved,! is de¬ 
cisive of and controlling in the present case, j This 
Court said: 

Congress has imposed upon the Director 
of the Veterans’ Bureau (now Adijninis- 
trator of Veterans’ Affairs, Act of Jhly 3, 
1930, c. 863, 46 Stat. 1016) the duty Of ad¬ 
ministering the various statutes hefe in- 
volved, and no court may control his fiction 
by mandamus in the absence of capricious 
or arbitrary rulings. Work v. Hives, 267 
U. S. 175. In the present case the Director 
has found that it was not the intent of! Con¬ 
gress that a retired emergency officer' who 


i 

i 



also served as an enlisted man, should re¬ 
ceive the retired pay of both an enlisted man 
and an emergency officer. Certainly that 
finding is not unreasonable, and mav not 
therefore be characterized either as ar¬ 
bitrary or capricious. 

See also Hines v. United States , ex ret. Cavanagli, 
59 App. I). C. 267. 


ADAPTING THAT LANGUAGE TO THIS (’ASK: 

THE RESPONDENT HAS FOUND THAT AN EMERGENCY 
OFFICER WHOSE DISABILITY IS THE RESULT OF IIIS OWN 
WILLFUL MISCONDUCT IS NOT ENTITLED TO RETIRED PAY 
UNDER. THE ‘EMERGENCY OFFICERS RETIREMENT ACT. 


CER.T 


ivinr 


THAT FIXDIXG is sot unreasonable. 


For the foregoing reasons, it is respectfully sub- 
mitted that the decision of tlie trial court was 


proper and should be affirmed. 

Leo A. Rover, 

United States Attorney. 
John J. AYilsox, 
Assistant United States Attorney. 
J. O’C. Roberts, 

Solicitor , 

Veterans ’ Administration. 
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A ss ist ant Soli ci t o r, 

Vet era ns ’ A dm i n ist ration. 
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